
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TENNESSEE 

MEMPHIS DIVISION 
 

SHELBY ADVOCATES FOR VALID   ) 
ELECTIONS, MICHAEL KERNELL, JOE  ) 
TOWNS, JR., ANN SCOTT and   ) 
BRITNEY THORNTON,    ) 
       )  
 Plaintiffs,     ) 
       ) 
v.       ) Case No.  18-2706 TLP dkv 
       ) 
TRE HARGETT, in his official capacity as  ) 
TENNESSEE SECRETARY OF STATE, et al. ) 
       ) 
 Defendants.     ) 

 
 

SUPPLEMENTAL MEMORANDUM OF LAW IN SUPPORT OF STATE 
DEFENDANTS’ RENEWED MOTION TO DISMISS 

 
 

 
INTRODUCTION AND BACKGROUND 

 The State Defendants move to dismiss Plaintiffs’ Verified Amended Complaint for 

Deprivation of Constitutional Rights, Injunctive Relief and Declaratory Relief (“Amended 

Complaint”).  (D.E. 63).  In addition to the substitution of Plaintiff Britney Thornton for Sukhara 

A. Yahweh, the Amended Complaint includes a host of changes in form but no change in 

substance.  The Amended Complaint not only fails to cure the deficiencies of the original 

Complaint, (D.E. 1), it actually highlights those deficiencies.  For example, the Amended 

Complaint attaches five new voter affidavits containing allegations of purported irregularities in 

the November 2018 election in Shelby County.1  (D.E. 63, Exs. G, K, L, P, Q).  None of those 

                                            
1 Plaintiffs have included an affidavit of Matthew Bernhard, a PhD candidate from the University of Michigan in 
Computer Science.  (D.E. 63, Ex. V).  Although Mr. Bernhard claims to have “focused research” on electronic voting 
machines “of the type and version used by Shelby County, Tennessee,” his opinions (however unreasoned and 
untested) have no impact on Plaintiffs’ lack of standing. 

Case 2:18-cv-02706-TLP-dkv   Document 87-1   Filed 02/11/19   Page 1 of 8    PageID 837



2 
 

allegations relate to the actions or inactions of Defendants; rather, the affidavits merely contain 

more allegations of “garden-variety election irregularities” like those in the original Complaint.  

Importantly, the Amended Complaint does not change the substance of Plaintiffs’ claims for relief.  

Accordingly, the State Defendants rely on and renew their previously-filed Motion to Dismiss, 

(D.E. 58), based on lack of jurisdiction and failure to state a claim.  As a supplement to that Motion, 

and because the Amended Complaint further highlights the lack of jurisdiction, the State 

Defendants submit this supplemental memorandum to focus on one issue: the minimum 

requirement of standing. 

ARGUMENT 

 Plaintiffs SAVE and four individuals request the Court to intervene into and essentially 

reinvent a complex legislative and administrative process in which the State of Tennessee oversees 

elections while providing a level of discretion to local governments over form and funding.  

Although Plaintiffs allude to constitutional violations in the operation of the election process, the 

merits of those claims do not affect the initial, constitutional issue of whether the Plaintiffs have 

standing.  Plaintiffs fail to achieve standing because of the disconnect between the alleged conduct 

of election officials and the alleged problems with elections in Shelby County.  Further, the 

extraordinary relief Plaintiffs seek has no likelihood of improving even those perceived problems, 

much less actual constitutional injuries.  Under the circumstances alleged in the Amended 

Complaint, Plaintiffs fail to meet the constitutional minimum of standing required for the Court to 

even consider the merits of Plaintiffs’ claims. 

 Before a federal court can address a claim’s merits, the court must assess whether it has 

jurisdiction.  See Sheldon v. Vilsack, 538 Fed. App’x 644, 647 (6th Cir. 2013) (citing Steel Co. v. 

Citizens for a Better Env’t, 523 U.S. 83, 101 (1998) (rejecting “doctrine of hypothetical 
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jurisdiction”)).  Standing is “an aspect of justiciability” which a plaintiff must demonstrate for 

each claim asserted.  American Civil Liberties Union v. National Sec. Agency, 493 F.3d 644, 652 

(6th Cir. 2007) (citing Warth v. Seldin, 422 U.S. 490, 498 (1975)).  Indeed, standing is “an essential 

and unchanging” constitutional requirement.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 

(1992).  The “irreducible constitutional minimum of standing” has three requirements: injury in 

fact, causation and redressability. Steel Co., 523 U.S. at 103-104.  An “injury in fact” is a harm 

that is concrete, actual or imminent and not conjectural or hypothetical.  Id. at 103 (quotations 

omitted).  Causation requires a “traceable connection between the plaintiff’s injury and the 

complained-of conduct of the defendant.” Id.  Causation cannot be predicated on the “independent 

action of some third party not before the court.”  Lujan, 504 U.S. at 561.  Finally, redressability 

requires “a likelihood that the requested relief will address the injury.”  Steel Co., 523 U.S. at 104.  

Speculation of the effect of outside forces precludes a causal nexus between an alleged injury and 

the challenged conduct, and redressability is lacking when it is unlikely that court action would 

obtain a different result.  See Kardules v. City of Columbus, 95 F.3d 1335, 1355 (6th Cir. 1996) 

(reversing district court’s consideration of merits when voters lacked standing to challenge merger 

election because of speculative effect of political forces and court intervention on outcome). 

 In both the Complaint and Amended Complaint, Plaintiff SAVE documents its thirteen 

years as an advocacy group and its observations and interactions with election officials.  SAVE 

recounts a history of legislative actions and failures; administrative inquires; and public and private 

analysis of elections (in the clarity of hindsight) in Shelby County.  SAVE apparently has been 

involved extensively in monitoring the election process over many years and raising allegations of 

mishandling by local officials.  In the Amended Complaint, SAVE and the individual Plaintiffs 

identify several instances which they believe are past violations of state laws and regulations.   
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Plaintiffs also allege that the current voting system is flawed. Plaintiffs then conclude (illogically) 

that flawed elections indicate constitutional violations.  As the Court has already recognized, 

Plaintiffs have alleged nothing more than “garden variety election irregularities.”  (Oct. 24, 2018, 

Order Den. Mot. Temp. Restr. Order, D.E. 43 at 8).  Plaintiffs’ failure to connect the actions of the 

Defendants to a constitutional injury demonstrates that the Plaintiffs lack the requisite standing to 

invoke the Court’s jurisdiction in the first place. 

 First, on the issue of “injury in fact,” although the State Defendants have thoroughly 

addressed this issue in their first Motion to Dismiss, and without repeating those arguments (that 

Plaintiffs’ claims are “generalized grievances” as opposed to particularized injuries), the State 

Defendants submit that Plaintiffs’ quasi-injury should be characterized as follows: that Plaintiffs 

are forced to use a voting system which was incorrectly approved, recertified and not decertified.2  

That complaint, however, does not rise to the level of a constitutional injury to satisfy the standing 

requirement, as explained in Steel Co. 

 In Steel Co., an advocacy group sought a declaration that a private company had violated 

the public disclosure requirements of the Emergency Planning and Community Right-to-Know 

Act of 1986 (EPCRA), 42 U.S.C. § 11046(a)(1).  Steel Co., 523 U.S. at 86.  Since the company 

admitted that it had violated the EPCRA in the past, the Court held that “the declaratory judgment 

is not only worthless to respondent, it is seemingly worthless to all the world.”  Id. at 106.  Further, 

because the civil penalties under the statute are payable to the U.S. Treasury, the Court held: “In 

requesting them [i.e., the civil penalties], therefore, respondent seeks not remediation of its own 

                                            
2 Tenn. Comp. R. & Regs. 1360-02-130.08 states:  Certification for any county may be withdrawn if, in the opinion 
of the Coordinator of Elections of the State of Tennessee or in the opinion of the Tennessee State Election 
Commission, a material violation of these Regulations has occurred in any election.  This Section shall not be 
construed to encompass harmless errors of action or judgment or violations not affecting in any way, in the 
opinion of the Coordinator or the Commission, the result of any election.  County election commissions are 
enjoined, however, to train all workers in their duties and responsibilities and to enforce their observance.  (Emphasis 
added). 
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injury … but vindication of the rule of law ….  This does not suffice.”  Id.  Rejecting the suggestion 

that an “undifferentiated public interest” could invoke standing, Justice Scalia observed: “By the 

mere bringing of his suit, every plaintiff demonstrates his belief that a favorable judgment will 

make him happier … [but] [r]elief that does not remedy the injury suffered cannot bootstrap a 

plaintiff into federal court; that is the very essence of the redressability requirement.”  Id. 

 Likewise, in the present case, Plaintiffs clearly are seeking vindication of their claims that 

state and local election officials have violated certain laws and regulations in the past, particularly 

with regard to the certification of software in 2013.  While the Defendants have denied those 

allegations, the Plaintiffs’ claims beg the question of what would be solved by declaring those past 

acts illegal.  There is no remedy available to address Plaintiffs’ complaint, especially if those 

violations did not affect the outcome of elections.  A ruling may vindicate SAVE’s efforts over 

many years, but to paraphrase Justice Scalia, a declaration of illegality would be “worthless to the 

world.”  Without a remedy, there is no redressable “injury in fact” and no standing. 

 Plaintiffs also fail to trace their claimed injury to the conduct of the State Defendants.  

Again, the conduct alleged is action (or inaction) under state laws and regulations regarding the 

approval and use of electronic voting machines.   Plaintiffs claim that this conduct has resulted in 

the deprivation of the constitutional right to vote, but all the alleged incidents in the Amended 

Complaint, including the five new affidavits regarding issues in the November 2018 elections, 

have nothing to do with the State Defendants’ approval and recertification (in 2013) of electronic 

voting machines in Shelby County.  The alleged incidents can be attributable to human error, the 

actions of third parties or simply confusion of the voters themselves.  There is no evidence that the 

State Defendants’ actions affected the result of any election.  In any event, the remoteness of the 

actions of the State Defendants from any alleged injury negates causation. 

Case 2:18-cv-02706-TLP-dkv   Document 87-1   Filed 02/11/19   Page 5 of 8    PageID 841



6 
 

Finally, on the third prong of standing, Plaintiffs cannot demonstrate that the relief they 

seek will address the wrongs they claim.  It cannot be overstated that Plaintiffs seek a systemic 

change in the voting system in Shelby County.  In over six pages of their claim for relief, Plaintiffs 

request the Court to order the Defendants to “promulgate, adopt and enforce” an entirely new 

system of voting in Shelby County.  Notwithstanding the enormity of the process required to 

“promulgate, adopt and enforce” an entire voting system, redressability requires a likelihood that 

the relief requested will remedy the wrong claimed.  The “wrong” according to the Plaintiffs is 

that Shelby County’s voting system does not function properly.  Therefore, Plaintiffs request the 

Court to implement an entirely new system but leave to speculation the question of whether a new 

system would function any better than the “old” one.  The operation of an entire voting system 

depends on multiple factors outside of the control of the Court or the Defendants (such as the 

efficacy of new equipment purchased, the voter’s response to a new system, political forces, etc.)   

Put another way, since Plaintiffs have not adequately described with particularity what is wrong, 

there is no available “fix.”  Simply hoping that a new system will work better than the current one 

is just that: hope. 

Redressability is unachievable in the present case for two more reasons revealed in 

Plaintiffs’ Amended Complaint: (1) the Shelby County Election Commission already has decided 

to obtain a new electronic voting system, and (2) obtaining that new system requires a political 

process and the participation of third parties who are not before the Court.  First, Plaintiffs have 

attached an article to the Amended Complaint which confirms: “The Shelby County Election 

Commission still plans to issue a request for proposal, or RFP, soon that sets standards for what a 

new voting system must have for potential vendors to submit bids.  The RFP must be cleared by 

county attorneys and purchasing officials.”  (D.E. 63, Ex. C).  This quotation, by the Shelby County 
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Election Administrator, reiterates a point that Secretary of State Hargett previously made to 

Plaintiffs in another attachment to the Amended Complaint—that “the decision to purchase new 

voting equipment rests with the SCEC [Shelby County Election Commission].”   (D.E. 63, Ex. U).  

The process of obtaining a new voting system is further complicated by state law which requires 

the governing body of local government to pay for voting machines.  Tenn. Code Ann. § 2-9-111. 

The Shelby County Board of Commissioners, the governing body of Shelby County, Tennessee, 

is not a party to this lawsuit.  In sum, the result which Plaintiffs seek to achieve through this Court, 

i.e., a new voting system, is already being pursued by the proper officials, through the proper 

process, which involves parties not currently before the Court.  Redressability by fiat, therefore, 

not only would be speculative; it also would be imprudent and impractical. 

CONCLUSION 

 The constitutional requirement of standing cannot abide Plaintiffs requests for relief in the 

Amended Complaint.  Plaintiffs assert a “generalized grievance” that seeks to satisfy only the 

“undifferentiated public interest” in the past operation of the state’s election laws, not a 

particularized injury or harm that can be remedied by the Court in the future.  Plaintiffs’ request 

to replace an entire voting system with an unidentified, indescribable and untested new one does 

not satisfy the plausibility requirement of redressability.  With no concrete harm to remedy, and 

only speculation about future results, Plaintiffs lack standing, and the Court lacks jurisdiction.  For 

these reasons, the State Defendants request that Plaintiffs’ Amended Complaint be dismissed with 

prejudice. 
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      Respectfully submitted, 

      HERBERT H. SLATERY III 
      Attorney General and Reporter 
 
      /s/ Janet M. Kleinfelter    
      JANET M. KLEINFELTER (BPR 13889) 
      Deputy Attorney General 
      Janet.kleinfelter@ag.tn.gov 
      (615) 741-7403 
       
      /s/ Matthew F. Jones     
      MATTHEW F. JONES (BPR 25825) 
      Assistant Attorney General 
      Public Interest Division 
      Office of Attorney General 
      P.O. Box 20207 
      Nashville, TN  37202 
      Matt. jones@ag.tn.gov 
      (615) 253-9987 
 
 

CERTIFICATE OF SERVICE 
 
 The undersigned hereby certifies that the foregoing document has been filed using the 

Court’s CM/ECF system which sent notice of the filing to all counsel of record this 11th day of 

February, 2019. 

 
      /s/ Matthew F. Jones     
      MATTHEW F. JONES (BPR 25825) 
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