
IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF TENNESSEE AT MEMPHIS 

__________________________________________________________________________ 

 

SHELBY ADVOCATES FOR VALID 

ELECTIONS; ET. AL,  

 

 Plaintiffs,      

       JURY TRIAL DEMAND 

vs. 

        No. 2:18-cv-02706 

TRE HARGETT in his Official  

capacity as TENNESSEE SECRETARY  

OF STATE; ET. AL,  

 

  Defendants. 

______________________________________________________________________________ 

PLAINTIFFS’ MOTION FOR HEARING AND RULING ON THE PENDING MOTION 

FOR PRELIMINARY INJUNCTION, DISCOVERY, AND/OR STATUS CONFERENCE  

______________________________________________________________________________ 

 COME NOW the Plaintiffs Shelby Advocates for Valid Elections, Michael Kernell, Joe 

Towns, Brittany Thornton, and Ann Scott, (collectively “Plaintiffs”), and respectfully request that 

this Court schedule a hearing and rule on their Motion for Preliminary Injunction [DRE 136] filed 

on June 27, 2019; for discovery to proceed, and/or a Status Conference, and would state as follows: 

1. The Plaintiffs filed a Motion for Preliminary Injunction on June 27, 2019. [DRE 136]. 

Among other things, the Motion seeks: (1) that the Court immediately set a hearing on the 

Motion and permit the Plaintiffs to present expert and witness testimony and introduce 

exhibits; (2) that the Court enjoin the use of the DRE voting machines for in-person voting 

in the October 2019 City of Memphis municipal elections, and elections in Memphis and 

Shelby County, Tennessee, thereafter except for those with self-described disabilities; (3) 

that the Court order the Defendants to conduct the October 2019 municipal elections with 

hand-marked paper ballots to be counted by hand count or optical scanners (except for 

those persons with disabilities that require assistance); (4) that within 14 days of the Court’s 
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Order the Defendants file with the Court proposals for pre-election and post-election 

auditing election results in Memphis and Shelby County; (5) within 10 days of the Court’s 

Order that the parties confer and file a plan with the Court to address electronic poll book 

and voter registration database error and discrepancy procedures, and paper back-up for 

use at the polling places; (6) within 10 days of the Court’s Order that the parties confer and 

file a plan to address security evaluation of the Shelby County GEMS servers and voting 

system components, including electronic poll books, to detect malware or other significant 

security vulnerabilities and develop appropriate mitigation and timetables; (7) to enjoin the 

Defendants from conducting or authorizing the conduct of the October 2019 elections, and 

thereafter, in Memphis and Shelby County, Tennessee without requiring meaningful 

observation; (8) to appoint an Independent Master to investigate, develop, oversee and 

implement reforms and security measures, including such as to ensure the security of the 

ballot in the October 2019 elections; (9) and to order a forensic audit and analysis of the 

voting software (including GEMS), tabulators, voting equipment and machines.  

2. At the hearing on the Defendants’ Motions to Dismiss [DRE 114, 115] on June 27, 2019, 

the Defendants asked the Court to hold their response to the Motion for Preliminary 

Injunction in abeyance which the Court granted. However, the Court’s ruling holding the 

Defendants’ response as to the Motion on Preliminary Injunction is not noted in the Court’s 

revised minute entry. [DRE 137].  

3. Election Day for the Memphis municipal elections is October 3, 2019, and early vote 

begins on or about September 13. As set forth in the Plaintiffs’ Motion for Preliminary 

Injunction, Plaintiff Thornton is a candidate for Memphis City Council on the ballot. [DRE 

136-1, pg. 2]. The lack of a ruling by the Court on the Motion for Preliminary Injunction 

frustrates the ability of the Plaintiffs to obtain the relief requested from the trial court, 
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and/or file an interlocutory appeal under 28 U.S.C. 1291 (a) to the Sixth Circuit Court of 

appeals in time to obtain relief prior to the commencement of voting in the Memphis 

municipal elections.  

4. Under Judge Parker’s posted Case Management Instructions-Standard Civil Cases, a “Rule 

16 scheduling conference will be conducted by the Court as soon as possible, but no later 

than within 180 days after the filing of the complaint or within 60 days of the filing of the 

return of service or waiver of service of the last defendant, whichever is earlier”. The 

original complaint was filed nearly a year ago in October 2018 [DRE 1]. The Third 

Amended Complaint was filed [DRE 104] and the Defendants were served shortly 

thereafter.  The parties filed the Fed. R. Civ. P. 26(f) reports months ago. [DRE 97, 98]. 

However, although a Scheduling Conference was previously set, a Scheduling Order has 

not been entered to date. 

5. While the Plaintiffs understand that the Court may need additional time to contemplate the 

pending Motions to Dismiss of the Defendants, the dilemma is that whether the Court 

grants or denies those Motions, time is needed to effectuate any appeal (expedited), and/or 

hear proof, and order relief as to the upcoming October 2019 municipal elections. Thus, 

the Plaintiffs urgently request that the Court move forward with a hearing on the 

Preliminary Injunction. As the Defendants have had two months to ponder said Motion for 

Preliminary Injunction, they can be ordered by the Court to file any response within a few 

days, and a hearing scheduled in time for relief to be granted before voting commences.   

6. Further delay prejudices the Plaintiff Thornton, as well as all of the Plaintiffs who intend 

to vote and participate in the upcoming October Memphis municipal elections, and are 

seeking to vote on paper ballots and a secure system. As the Shelby County Election 
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Commission already uses paper ballots for absentee and provisional ballot votes and 

emergencies, the relief is not extraordinary and comparts with Tenn. Code Ann. 2-5-209(a).   

7. Further, the Plaintiffs are seeking a Status Conference to advise the Court of new 

information that has been forthcoming since the hearing, including: (1) that the Defendant 

Tennessee Election Commission has received a state legislative staff opinion to the effect 

that certification, recertification and decertification of voting machines has to be done by 

rule-making, and at a recent July 22, 2019 Tennessee Election Commission meeting the 

Defendant Election Coordinator Goins acknowledged that there is a possibility that 

none of the machines in use were properly certified (which is an assertion in the 

Plaintiffs’ Third Amended Complaint) [DRE 104, Nos. 184-186 ] [copy of state legislative 

opinion attached as Exhibit “A”]; (2) that at the same Defendant Tennessee Election 

Commission meeting, Shelby County Election Commissioner Bennie Smith testified that 

votes can be weighted on our current voting machines to effect the outcome and that 

he personally can change any vote in Shelby County on its current system in ten 

seconds due to the feature in the GEMS software which is a security vulnerability  (as 

well as his concerns about security patches and manipulation of bar codes); as to the current 

recommendations of security experts for hand-marked paper ballots and an optical scanner 

with risk-limiting audits; and that in 2016 he examined copies of the actual Defendant 

Shelby County Election Commission GEMS software and tabulator produced in a 2010 

lawsuit and discovered the security flaw; and that our GEMs system drops votes and has a 

bug that has never been corrected and is defective software; (3) that an article by Kim Zitter 

in the national Motherboard publication reports on August 8, 2019 that despite denials of 

election vendors, many voting machines were found online by election security experts, 

and the practice of using wireless modems to transmit votes on election night (as done in 
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Shelby County) makes them vulnerable to hacking because the server receiving the results 

is connected to the internet behind uncertified firewalls [and at least one county found 

online was in Tennessee [https://www.vice.com/en_us/article/3kxzk9/exclusive-critical-us-

election-systems-have-been-left-exposed-online-despite-official-denials]; (4) of the recent 

Curling, et al v. Raffensperger, No. 1:17-CV-2989-AT (N.D. Ga, Atlanta Div.) August 15, 

2019, ruling wherein the Court upheld a Motion for Preliminary Injunction in part and 

commented at length about the insecurity of the Diebold Accuvote DRE and GEMS voting 

system; (5) to advise the Court that even though the Court’s minute entry of June 27, 2019 

[DRE 137] states that the Defendant Shelby County Election Commission “has selected 

four to five new voting machines,… had have submitted a purchase request to the County 

purchasing department”, in fact there has been no official vote to select new voting 

machines, and the Defendant Shelby County Administrator’s attorney has forwarded 

emails that verify no written bid has been finalized; and (6)  that statements made by 

defense counsel at the hearing on the Motions to Dismiss inaccurately stated that the 

Defendant Shelby County Election Commission does not keep data based upon race, when 

reports exist as recently as 2016 to the contrary. Exhibit “B”. 

8. The Plaintiffs previously requested a forensic examination of a voting machine as reflected 

in the Court’s minute entries. [DRE 101, 137]. Still pending is the Defendants’ Motion to 

Stay discovery filed on April 8, 2019 [DRE 100], and the Plaintiffs’ request for a forensic 

evaluation of a Shelby County Election Commission voting machine and tabulator. [DRE 

98]. The Plaintiffs’ filed a Motion in opposition to the Motion to Stay. [DRE 106]. The 

Court entered a text order holding the Motion to Stay and the ruling on a forensic 

examination in abeyance until June 20, 2019. [DRE 101, 103] [later reset for June 27, 

2019]. While the Plaintiffs understand the Court’s heavy trial calendar, there is no reason 
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for a delay in a forensic examination and discovery while the Court considers its ruling on 

the Defendants’ Motion to Dismiss, especially in light of the need for a transparent cyber-

secure election process.  

9. The Plaintiffs have further requested information from the Defendants about the voting 

machines demonstrated as well as copies of the documents relating to any preparation of a 

bid for new voting machines and software. While the Defendant Shelby County Election 

Commission Administrator’s attorney did forward a list of voting machines demonstrated, 

the request for documents related to the preparation of a bid for new voting machines and 

software was denied as not permissible under state law. And, the voting machines 

demonstrated to date all have vulnerabilities that likewise, render them unacceptable even 

if they were to be selected by the Defendants. The Plaintiffs’ ask that the Court order 

discovery to move forward.   

10. This proceeding seeks to protect the Plaintiffs’ constitutional democratic right to vote.   

There is an urgent need for the hearing and discovery to proceed. 

WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray that the Court grant their 

Motion and grant Plaintiffs such other relief as the Court deems just and proper. 

 

 

Respectfully submitted, 

CAROL CHUMNEY LAW PLLC 

By: /s/Carol J. Chumney 

Carol J. Chumney, Esq. (#012021) 

5050 Poplar, Suite 2436 

Memphis, TN 38157 

carol@carolchumneylaw.com 

(901) 844-7141 

(901) 537-7440 (fax) 

Attorney for the Plaintiffs 
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CERTIFICATE OF CONSULTATION 

 

 Counsel for the Plaintiffs emailed and called Counsel for the State and County 

Defendants on August 26, 2019, and Pablo Varello, attorney for the Local Defendants advises 

that they object to the aforesaid Motion.  There is no response as of yet from the counsel for the 

State Defendants. 

       /s/Carol Chumney 

       Carol Chumney (#012021) 

 

 

 

CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that a copy of the foregoing has been served upon: 

  

Janet M. Kleinfelter 

 Matt Jones 

 Public Interest Division 

 Office of Attorney General 

 P.O. Box 20207 

 Nashville, TN 37202 

 Janet.kleinfelter@ag.tn.gov 

 Matt.jones@ag.tn.gov 

 

  

John L. Ryder 

 Pablo A. Varela 

 HARRIS SHELTON HANOVER WALSH, PLLC 

 40 S. Main Street, Suite 2210 

 Memphis, TN 38103 
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 jryder@harrisshelton.com 

 pvarela@harrisshelton.com 

 

 via U.S. Mail and ECF electronic transmission on this 27th day of August 2019. 

 

       /s/Carol Chumney 

       Carol Chumney 
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